MANUAL..... GENERAL ADMINISTRATION 4=20-10

PART 4 . . Claims
CHAPTER 420

REGULATI ONS

4220=-10 REGULATI ONS

The following regulationa (32 gr 197 of Cctober 11, 1967) govern
the presentation and processing of tort claims asserted against the
Govermment based upon activities of officers and employees of the
Depart ment of Health, Education, and Wl fare.

Title 45 « PUBLIC WELFARE
Subtitle A = Departnment of Health,

EBducation, aud Wl fare,

Ceneral Admnistration

Part 35 « Tort C ainB Agai nst
the Government

Subpart A « General

35.1  Scope of regulationa.
Subpart B « Procedure8

35.2  Administrative claim when presented; place of filing.

Penal ti es.
0 Limtation on Departnment's authority.

35.3 Admnistrative claim who may file.
35.4 Administrative clains; evidence and information to be subntted.
35.5 Imvestigation; examination, and determ nati on of claims.
35.6  Final denial of claim
35.7 Payment of approved claims.
35.3 Release.

1

AUTHORITY: The provisioms of this Part 35 issued under Sec. I(a),
80 Stat. 306, 28 U S C 2672, 28 C¥R Part 14.

Subpart Ae General

535.1 Scope of requlations.

These regul ations shall apply only to clainms asserted under the
Federal TortClains Act, as amended, 28 U S. C. §§ 2671-2680, accruing on or
after January 18, 1967, for money damages agai nst the United States for damage
to orloss of property orpersonal injury or death caused by the negligent or
wongful act or omissioen Of any enployee of the Department of Health, Education
and Welfare while acting within the scope of his office or enploynent.
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(4~20-10 continued)
Subpart B - Procedures

$35.2 Administrative claim; when presented; place of f£iling.

(@) For purposes of these regulatioms, a claim shall be dewed
to have been presented when the Department of Health, Education, and
V| fare receives, at apl ace designated i N paragraph {e¢) of this section,
an executed Staudard Form 95 or other witten notification of an imeident
acconmpanied by a claim for money damages in a sum certain for damage {o
or loss ofproperty, for personal injury, or fordeath, alleged to have
occurred by reasom of the incident. A claim which should have been
presented to the Departmeat but Whi Ch was mistakealy addreaaed to eor
filed with another Federal agemey, shall be deemed t0 be presented to
the Department as of the date that the cl ai m isreceived by t&e Department.
A clai m mistakenly addreaaed to or filed With the pepartment shall forth-
with be transferred to the ® pproprhte Pederal agency, 1f ascertainable,
or returned t0 the claimnt.

(®) A claim presented in conpliance with paragraph (a) of this
section may be amended Dy the Claimant at any time prior to final action
byt he Department Claims (O ficer orprior tothe exercise of the claimnt'6
option to bring suit under 28 ©U,S.C, 2675(a). Amendments Shal| be sube
mitted in witing and signed by the claimant or his duly euthorited
agent or legal representative. Upom the timely filing of anamendment
to a pending claim, the Department Shal | have Si X months i n whi ch to nmake
a final disposition of the claim as amended and the claimant's option
under 28 U S.C. 2675(a) shall net acerue until six months after the
filing of an sasendment.

(C) Porms My be obtained and clains may be filed with the
of fice, local, regional, or headquarters, of the comstituent organization
having jurisdiction over the enployee involved in the accident or
Incident, or with theDepartment Of Health, Education, e ud Wlfare Claims
O ficer, Wshington, b, C. 20201.

§35.3Adminigtrative claim who may file,

(@ A claimfor injury to or lose of property may be presented
by the owner of theproperty interest which isthe subject of the claim
his duly euthorited agent, orhis | egal representative.

(®) Aclaimfor personal injury nay be presented by the
injured person, his duly suthorized agent, orhis |egal representative.

(¢) A claimbaaed ondeath may be presented bythe executor or
admnistrator ofthe decedent's estate or by any other persom |egally
entitled toassert such a claim under applicable state law.

(d) Aclaimfor [oss wholly conpensated by an inaurer with
the rights Of a subrogee may be presented by theinsurer. Aclaim for
| 0ss partially conpensated by aninsurer Wwth the rights of a subrogee
my be presented by the insurer or the inaured individually, astheir
respective interests appaar, or jointly. Whenever an insurer presents
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8 claim ® sserti8g the rights of & subrogee, he shall present with his
claim appropriate cvi dence that he has the rights O 8 subrogee.

(e) A claim presented by an agent or | eg3l representative
shall he presented in the name O the claimant, be signed by the 8geBt
or |1eg81 represemtative, show the title oOr legal capacity of the person
signing, and be accompanied by evidence of his authority to present 8
claim on behalf O the claimant 88 agent, executor, administrator,
parent, guardiam, or ot her representative.

§35.4 Administrative clains. evidence and_information (o
be submitted.

(8) _Death. Im support of a claimbased on death, the
claimant may be required to submit the fol |l owing evidence or informationm:

(1) An authenticated death certificate or ot her conpetent
evidence showi ng cause of death, date of death, and age of the
decedent.

(2) Decedent's employment or occupation at time O death,
including his wmouthly or yearly salary or earnings (if amy), and the
duration of his last employment O occupation.

(3) Full names, addresses, birth dates, kinship, and
marital gtatus of the decedent’s survivors, including identification of
those survivors who were dependent for support upon the decedent at
the time of his death.

(4) Degree of support afforded by the decedent to each
survivor dependent upon himfor support at the time of his death.

(5) Decedent's general physical 8nd mental condition before
death.

(6) Itemiged bills for medical and burial expenses incurred
by reasonm of the incident ¢ausing death, or itemisged receipts of
payments for such expenses.

(7) If damsges for pnin' and suffering prior to death are
claimed, 8 physician's detail ed statement specifying the injuries
suffered, duration of pain and suffering, amy drugs administered for
pain and the decedent’s physical condition in the interval between
injury and death.

(8) Any other evidence or information whi ch may have 8
bearing on the responsibility of the United States for the death or the
damages claimed.
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(b) Personal imjuxe,. T:.-upportof ¢ claim for persomal
injury, iscluding pain aad suffering, the claimsat wmay be required

tosubmit t he followimg evi dence or iaformation:

(1) A writtemreportby his ©® ttendiw physician Or dentist
ssttingforth the nature end exteat of the INJUIY, sature end extent
of treatwsnt, any degres Of temporary or permanent disability, t he
prognosis, period of hospitalization, end aay diminished earning
capacity. I n addition, the elaimant may be required to submit to 8
physical or mental examination by s physician empleyed or designated
by the Departmeat or t he coustitueat organizatiom. A copy of the
report Of the examining physician shall he made available to the
claimant upon the ¢laimant's written request provided that claimant
has, upon request, furnished the report referred to {ia the first
sentence O this subparagraph and hel made O agrees t 0 make available
tO the Department or the operatimg ® gency amy other physician's
report8 previously or thereafter made of the physical or wental con-
dition which is the subject matter of his claim,

(2) 1temized bills for medical, deantal, and hospital
expenses i ncurred, O itemized receipts O paymsnt for such expenses.

(3) If the progmosis reveal 8 the mnecessity for future
treatment, S statement O expected duration O and expenses for such

treatment .

(6) 1fsclaimismade for 1088 Of time from employment,a
written ® tetcunt from his enpl oyer showing © MHéeN e time lost from
employment, whether he isa full Or partetime enpl oyee, and wages oOr
salary actually lost.

(5) 1f a claim is made for loss Of income @ ed the claimant
is self-employed, documentary evidence showingt he amount O
earnings actually lost.

(6) Any other evidence or informatiom which may have o
bearing On the responsibility Of the United States for t he person
injured or the demsges claimed.

(C) Property_damage. In cupport O e claim foOr damage to
or 1088 of property, real or persomal, the claimant may De required

40 e ubalt the fol | owi ng evidence or information:
(1) Roof of ownership.

(2) A detailed gtatement of the amount claimed with respect
to each item of property.

(3) An itemized receipt of paynent f or necessary repairs oOr
itemized Witten estimates of the costof such repairs.
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(4) A statement listing date of purchase, purchase price,
market value Of t & property 88 of date of damage, and sslvage value,
where repair i s not economical.

(5) Amy other evidence or informatiem which may bave 8
bearing either oa the responsibility of the United States for the
injury to or loss Of property or the damages claimed.

(d) Time limit. Al evidence required to be submtted by
thi s section shall be furnished by the claimant Wit hi n 8 reasonable
time Failure of 8 claimant to furnish evidence necessary to 8
determination of his claim within three moaths after 8 request
therefor has been nmiled to hi8 last known address may nc deemed an
abandorment of the claim. The claim may be thereupon disallowed.

§35.5 Investigation, examination, end determimation of

claims,

When a claim is received, the constituent agency out of
vhose activities the claim arose ghall make such investigation 33 may
be mecessary Or appropriate for 8 determimation of the wvalidity of
the claim and thereafter shall forward the claim, together with si1
pertinent material, end 8 recommendation based on the merits of the
case, with regard t0 allowance or disallowance Of the claim, to the
Department Claims Officer to whom authority has been delegated to
adjust, determime, conpromi se amd settle 811 claims hereunder.

S35.6 Hnal denial of claiwm.

(a) Pinal denial O an administrative claim shall be il
writing and sent to the claimant, his attorney, Or legal representative
by certified or registered mail. The notification O final denial may
incl ude a statement of the reasons for the demial and shall iaclude 8
statement that,if the claimant is dissatisfied Wth the Department's
action, he may file suit in an appropriate United sStates Bistriet cCourt
not | ater than six months after the date of mailing of the motificationm.

(b) Prior to the commencement of suit and prior to the
expiration Of the 6emomnth period after the date of mailing, by
certified or registered nil Of mpoticeof final denial of the claim
as provided in 28 USC 2401(b), & claimant, his duly authorized
agent, Or | egal representative,may file 8 written request witht he
Department for recossideration O a finaldenial O 8 claim under
paragraph (8) of this section. Upom the timely filing of & request for
reconsiderstien the Department shall have 6 months fromt he dat e of
filing in which t O make 8 final dispesition Of the claim and the
claimant's option under 28 U.S.C. 2675(a) to bring sait shel|l mnot
accrue wil 6 months after the filing of a& request for reconsidera=
tion. PFinal Department gction on & rcquest f O reconsideration shal |
be effected in accordance with the provisions of paragraph (38).
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$35. 7 Payment Of approved claims.

(8) Upon allowance of hia claim, claimamt or his duly
authorized agent shall sign the voucher for payment, Standard Form
1145, before paymentis made.

(b) When the claimant is represented Dy an attormey, the
voucher for paymsat (SF 1145) shall desigmate both the claimamt and
hi 8 attorney s "payees." The check shall bhe delivered to the attorney
whose address ghall appear on the voucher.

S33. 8 Release.

Acceptance by the claimant, his agent or legsl representa-
tive, Of any award, compromise O settlement made bereundsr, shall be
fi N8l and conclusive on the claimant, his agent or tegal representative
and any other person om whose behalf Or for whose bewefit the claim has
been presented, and Shal| constitute a complete release Of any claim
against the United States and againat any employee of the Covermment
vwhose act Oromission gave rise to the claim by reasom Of the same
sub jcct utter.

135.9 Penalties.

A persom vho files s false claim O makes a false or
fraudulent statement in 8 claim against i United States may be
l'iable to sfine of mot mere than $10,000 Or to imprisomment of not
|ore than 5 yesrs, or both (18 U S.C. 287, 1001), and, in addition,

to 8 forfeiture of $2,000 and 8 pemalty of dauble the |ou or damage
sustained by the United States (31 U.8.C, 231).

$35.10 Lim tati on on Department's authority.

(8) Am award, compromise or settlement Of 8 C| ai m hereunder
in excess Of $25,000 shall be effectedomly withthe prior writtea
approval Of the Attormey General or hi 8 designee. For the purposes of
this paragraph, 8 principal claim and any derivative or subrogated
claim shell be treated as 8 single claim,

(b) An administrative claim may be adjusted, determined,
compromised or settled hereunder onl y after coansultation Wi th the
Department of Justice when, in the opinion ofthe Department:

(1) a new precedent or 8 mew poi Nt Of law is involved; or

(2) 8 question O policy is or msy be imvolved; or
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~ (3) the Umited States is ormay be entitled to indemmnity
or contribution from athird party and the Pepartmeat is unable to
adjust the third pareyclaim or

() the compromiseof a particular claim as aparticular
utter, will or msy coatrol the disposition of arelated claimis
vhich the amount to be paid may exceed $25,000.

() An administrative claim way be ® djulrted, determned,
conprom sed or settled only after comsultation with the Department
of Juaticc whem it is learned that the United States or anenployee,
agent Oor cost plwcontractor of the United Statesi S imvolved in
litigation based on a claimarising oat of the same incident or
transaction.
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